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This doctoral thesis approaches two institutions wfmost
importance among the legal instruments which allexpressing the
legislator’'s criminal policy options in the natidnariminal law of
Romania: impunity causes and causes of reducedhmeit (ato sensu).
Their impact on the concrete configuration of thanmer in which the
criminal liability of the offender produces actueffects (of certain
intensity) upon him/her fully justifies an in-depttesearch of their
existence, forms, legal basis, and legal manifiestat

In the present state of development of the lavit @gpears in most
contemporary national legislations, the social dedereaction regulated by
the state through the rules of criminal law is knaw be neither founded,
nor formally justified solely by retributive explations. Punishment as an
end in itself, a form of constraint imposed onlydeserved reparation for
the harm caused by the offense, has ceased tsaistactory formula in
most modern, state organized societies, at ledeiofficial discourse.

The current reference penal systems are incregsaugepting the
interference of thought systems focused on antaridin view, without
allowing them to monopolize the debate frameworgGduse the painful
memory of disturbing excesses found in the hismiryhe criminal law
promoted by some political systems with strong ldgical foundations in
(diverted) utilitarian explanations (such as comismmor fascism/Nazism)
is still alive in the collective memory of humanitlthough more
theoretically capable to allow the development dfieory of impunity and
reduced punishment, the utilitarian substantiatim®rporate the (often
capitalized) potentiality of being developed exntal/ or predominantly
in a direction called in the doctrirex parte principis (that is, generically,
in the interest of the governing authority), notidirectionex parte populi
(that is, in the interest of the recipients of dérial law).

Lessons of the past have indicated that relativiiom® open to
potentially manipulative ideological techniquesctswas the concepts of
social usefulness, public interest, collective necessity etc., tend to end up
being incorporated into overall policy views (inding the penal one) that
disproportionately maximize the impact of the idganaximum possible
welfare for the individuals constituting a majorifyn this case: abiding
recipients of the criminal law), downplaying théeation that should be
given to implementing measures ensuring a minineglative impact on
the delinquent minority. Under these conditions tmain coordinates



characterizing the causes of impunity and reducaghishment,
respectively, tend to be dimmed to extinction, mshie case of absolute
theories.

Therefore, the theories on punishment that cugrehaive the
highest potential, both theoretically and in terwf the legislators’
philosophical and legal options, can be said t¢nhized) eclectic theories
in which the substantiation of the penalty is ategpn considering both
the idea of retribution, and that of usefulnesgsHtate of affairs induces
that, in the exercise of that prerogative (or pgwerthe state generally
known as thejus puniendi, two sets of limits should be allowed,
compliance with which is equally required: on theedchand, a limitation
derived from the concept of guilt, related to th&ibutive idea ofleserved
punishment; on the other hand, a limitation extracted frora thtilitarian
dimension ofhecessary punishment.

Summarizing, we can say that (at least) in theernodriminal law
characteristic of a normative system belonging $oaety organized based
on a state model true to the conceptlafful democratic state, the
authority’s sovereign power to punish is reasonalgwed to be thus
limited so that no punishment is manifestly dispmpnate to the offense
and the danger posed by the person who commitfeaind so that no
penalty is imposed beyond its necessity and itgitegte usefulness. At
this point of the modern view on the penal systerd the fundamental
institution of punishment (or, more broadly, crimiisanction), the analysis
of (among others) the causes of impunity, and @smdy, reducedlto
sensu) punishment becomes necessary.

Based on an evolutionary, historical analysis & t(mainly
national) criminal laws and as a result of brigerences to comparative
law — the thesis found that there is a continuousegss of decanting some
causes that have a total or partial extinctive céffen the fundamental
institutions of criminal law (generally recognizéad most Romanian
specialized literature — and not only — to be regnéed bycrime, criminal
liability andpunishment — or, more broadlygriminal sanctions). Thus, for
a long period of time (throughout the transformagiohat gradually led to
the emergence of the current criminal law systeh®re was no effective
and accurate discrimination of the various categoof causes involving —
in criminal law — a final and common effect of exging the person who
committed a punishable offense of the obligatioretecute the concrete
punishment corresponding to the abstract sanctimscpbed for the
violation of the law. In an evolutionary trend,gtariginal impartibility has
given way to more emphatic and useful separationgy different
categories of causes, of the institutions whiclscriininately from the



common and final effect that brings them togetlaéso present particular
characteristics that can differentiate them intdities whose autonomy
requires recognition, affirmation and specific redgion.

Therefore, at present, the Romanian criminal laonta@ins a
separate hierarchy of causes that exclude (rentbee)ffense, causes that
remove criminal liability, causes that remove thessg of a sentence, and
respectively, causes that modify the sentenceudf causes of reduced
(lessened, mitigated) punishment. This regulatdages is, certainly, an
improvement compared to earlier stages (past caimaws of 1864, and
1936, which knew no such causes or only providedréial classification
thereof). Conversely, the thesis argued that thpars¢éion process thus
outlined is not yet completed, as there are newedsions which can be
and are to be distinguished and individualized.

Thus, we found that most of the current Romaniasirde regards
the institution of impunity causes as a particfitam of expression of the
causes for removing criminal liability (special sas for removing
criminal liability), where most related elementandeto identify this
category of causes (impunity) as institutions véttinctive effect on the
fundamental institution of punishment and not aat tf criminal liability.
As a result, we proposedt lege ferenda, that the institution of impunity
causes should be expressly regulated as a disttegory from that of
causes for removing criminal liability, insistingn oemphasizing this
solution at the level of the rules of criminal pedare. In this regard, it
should be noted that, at present, retaining thedémce of a source of
impunity determines an outcome of the criminal It&@milar to the
corresponding solution in the case of the verifaratof a cause for
removing criminal liability. The proposal insistan chighlighting the
distinctions that must be allowed between the tategories of causes, in
terms of substantive criminal law, through the aniah procedural solution
implied by retaining each of them, so that whenldppg an impunity
provision, criminal proceedings should be conduetezbrding to the usual
procedure, followed by sentencing (if appropriaté)h the particularity of
the court’'s impossibility to impose a punishmerttisidistinction formally
underlined as regards the causes for removing maimiesponsibility
would allow a clear affirmation of the existence tbke crime and its
undeniable imputation on the person proven to ltavemitted it, at fault,
overthrowing the constitutional presumption of inence. This should be
able to allow the production of a plurality of censiences (including non-
criminal consequences) of committing the offensbengas the granted
legal privilege, of impunity, remains unaffecte@&chuse of the existence
of an absolute obstacle in the materialization rirhinal liability, in its



main consequence: setting and enforcing a sen{gecerally speaking, a
criminal sanction imposed as a result of crimirebility).

As regards the institution of special causes fduced [ato sensu)
punishments, after a detailed analysis (like indage of impunity sources
covered by existing legislation), we noted that¢hare several alternative
ways to express and enforce the legislator's wshreduce the legal
sanction for certain people who have committedagertrimes. Thus,
where necessary, one can build a case proper thuced punishment
(specifying, usually as a fraction or percentagéhefpenalty provided by
law for an offense, the degree of its reductiom)one can argue for a
mitigated form of that crime (starting from basitense, whose content is
preserved in the construction of a less severangrby adding an element
that diminished the dangerousness of the offensef dhe offender), or
establish an independent, autonomous offense, whietttually a lower
gravity form of another, separately regulated affen

Although each of these methods for reducihgo(sensu) the
punishment ultimately leads to the expression afndgary will of the
legislator (to lower the intensity of the repressistate response to the
commission of an offense), we observed that thdfects present
differences, from the point of view of other ingtions of criminal law,
such as the occasional plurality of offenders (orahparticipation). For
this reason, the thesis emphasizes the need fartakthg an exhaustive
doctrinal study on in this area, to detect and psepto the legislator clear
and firm criteria that would allow understanding thherent differences of
the various choices to be made from among the atelicoptions. In this
way, the current alternatives to obtain a reducedighment may be
restricted, and the accuracy and consistency oisl&mn could be
potentially improved as a result of necessary ezl clarification.

In terms of scope, the thesis analyzed the ingitatproposed for
study having regard to the provisions of: the aurfi@omanian Criminal
Code (Law No. 15/1968); special criminal or nomrial laws, also
including relevant criminal provisions in the figldat were in effect at the
time of the preparation of the thesis; the new Rdara Criminal Code
(Law No. 286/2009), which was yet to enter in fovdeen the paper was
written. As regards the temporal dimension of thel it considered the
legislative development until 12.11.2012 inclusive.



